But, so understood, the building-block argument itself raises a puzzle. The heart of the building-block argument is that it is better to give authors unlimited access to the storehouse of ideas, even at the cost of reducing their incentive to add to that storehouse, than it is to encourage them to produce new ideas through property rights that limit other authors' access. The puzzle is how the increasing value of a component for future works would give one reason to believe that this is the case.
That a component is "valuable" for new works suggests that authors need access to the component, or the works they produce will be worth substantially less to consumers. It is certainly true that the more valuable a component is, the greater the costs of protecting it with a property right. Property rights in components will mean that only those authors who obtain a license from a component's owner can make use of it in their works. The more valuable a component is, the greater the economic loss when authors are unwilling or unable to obtain licenses .. On the other hand, the more valuable a component is, the greater are the costs of rejecting a property right in it. Rejecting a property right in a component increases the risk that it will not be created. And . the more valuable a component is, the greater the economic loss if this risk materializes. The puzzle, once again, is how the fact that a component is valuable gives one a reason to believe that the first costs will outweigh the second.
Indeed, there is a stronger argument for denying protection to components that are not valuable. Although the absence of property rights for such components would reduce authors' incentives to create them, this would have no serious costs, since works of equivalent value can still be created without them. This second puzzle has generated some skepticism about the building-block argument. 10 This skepticism, combined with courts' and copyright scholars' selfadmitted inability to distinguish ideas from expression in a satisfying manner, 11 has led some to recommend that the idea/expression distinction be reconsidered or even rejected, opening up the possibility of copyrights in facts. 12 
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Another traditional argument against copyrights in facts is that they fail the originality requirement for protection, because facts are not authored or created by anyone. 13 But this argument also generates a puzzle, because it appears to depend upon an outdated conception of the objectivity of scientific inquiry. We do not have unrnediated epistemic access to the world. To the extent that we know the world at all, we do so only through our representations of it. These representations depend upon the energy, intelligence, and resourcefulness of the representer. It is these representations, not the world itself, that are the "facts" that would be protected by copyright. 14 Since these facts are just as much works of authorship as fiction, copyrights in facts once again seem justifiableY
The three puzzles are a recipe for stalemate. As a result of the first puzzle, the debate over protection for the contents of factual compilations is transformed into a debate about copyrights in individual facts. But because of the second and third puzzles, the justifiability of the traditional refusal to protect individual facts is put into doubt.
The collection and sale of information is an industry worth many billions of dollars a year to American companies and is a primary engine of economic growth. 16 Unauthorized copying of databases has already reached significant levels. 17 For these and other reasons, the debate over the proper level of copyright protection for databases is not trivial. My goal is to propose enough of a solution to our three puzzles to allow for a principled assessment of the protection for databases offered by the Directive and its American analogues.
I begin in Part I with a simple economic account of limitations on copyright protection. 18 Although copyrights generate wealth, by providing authors with the REV. 793 (1995 incentive to produce a work whenever consumer demand will compensate them for their trouble, they also have costs. 19 Limitations on copyright are economically justified when these costs exceed the benefits. Following many other copyright scholars, I identify these costs as monopolization, transaction, and enforcement costs, and show how certain limitations on copyright can be explained by means of them.
In Parts II and III, I use this model to offer economic interpretations of the two limitations on copyright that are our primary concern-the originality requirement and the idea/expression distinction. Drawing upon these interpretations, and upon the reconceptualization of facts as representations, discussed above, I argue in Part IV that the traditional approach is correct in arguing that individual facts cannot be copyrighted. The originality requirement and the idea/expression distinction argue against copyrighting facts, but for reasons other than those commonly appealed to in the literature. Individual facts are indeed ideas, but not because they are "valuable" components for creating new works. And they are unoriginal, but not because they are not created by authors. The real reasons these two limitations apply to individual facts ignored when limitations on copyright are discussed. The popularity of noneconomic justifications for copyright is surprising given the explicitly economic argument for copyright that can be found within the Copyright Clause in the Constitution itself, which gives Congress the power to enact copyright law " [t] For example, the competitors' copies might be inferior to the author's, either for technological reasons or, as is the case with concert performances and much visual art, because consumers find value in versions that originate from the author herself, no matter how similar the competitors' versions are to the author's. Market lead times can also give authors a sufficiently lengthy protection against copying to allow them to recoup their production costs. See, e.g., Breyer, supra, at 300. In addition, there are contractual alternatives to copyright. An author can condition access to her product upon acceptance of an obligation not to copy. For example, purchasers of tickets to a theatrical performance could be contractually obligated to refrain from copying what they see. /d. at 302.
But justifying copyright law in general is not the purpose of this Article. I will assess the justifiability of copyrights for facts and factual compilations assuming-as our current copyright regime does-that copyright protection is necessary to encourage the creation of other intellectual works.
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COPYRIGHTING FACTS 925 are far more complex. Furthermore, the idea/expression distinction and the originality requirement are not reasons to refuse protection to all individual components of databases and factual works. In particular, we have no reason to reject property rights in scientific theories. If all we had were these two limitations on copyright to appeal to, Einstein's theory of relativity should be copyrightable. The reason it is not, I argue, has less to do with the idea/expression distinction and the originality requirement than the doctrine of fair use.
Having solved our second and third puzzles, we can accept the bedrock principle of copyright law that the individual components of factual compilations are uncopyrightable. This brings us back to our first puzzle. How can the factual contents of databases be protected without protecting either individual facts or the selections and arrangements of those facts?
I argue in Part V that the first puzzle is based upon a fallacy. Consider copyright protection for the story in a novel. Such protection is not the same as protecting the primary elements of character, plot, and setting out of which the story was composednor is it the same as protecting the way the story was created through selecting and arranging these primary elements. The story-that is, the collective fictional content of the novel-can be protected in a way that cannot be reduced to these other forms of protection. I argue that the collective factual content of a database can be protected in the same manner. As a result, there is a place within the principles of copyright law for the type of protection for databases offered by the Directive and its American analogues.
I. THE COSTS OF COPYRIGHT
Copyrights exist because without them intellectual works would be nonexcludable: an author could not prevent competitors and consumers from appropriating the economic value of her work through unauthorized copying. 20 By making an author's work excludable, a copyright gives her the incentive to incur the costs of producing it whenever these costs are less than or equal to the value that consumers put on it. Consumers themselves benefit as a result.
In addition to encouraging authors to create new works, copyrights also encourage authors to efficiently utilize constituents of works that already exist. For example, if no one had a property right in the character Superman, authors could freely create works in which Superman appeared as a character without concern for the effect their works had on the value of actual and potential Superman-based works. They would have no incentive not to create pornographic films starring Superman or commercials in which Superman endorses hemorrhoid creams, even though these works would have a negative effect on the value of other Superman-based works. They would also be inclined to produce works that, although not tarnishing Superman's image, would still reduce excessively the value of the remaining stock of unrealized works about Superman. Since consumers' appreciation of Superman-based works is exhaustible, efficient production of these works must take into account the tendency of each work 20 [Vol. 78:919 to reduce the value of Superman-based works that can be produced in the future. A property right in Superman assures that this will happen. The owner of a copyright in Superman will have an incentive to produce, or license the production of, only those Superman-based works that best satisfy consumer demand. 21 But copyrights generate costs as well as benefits. A limitation on the scope of copyrights is economically justified when the costs of copyright protection will exceed the benefits. Three costs are most frequently mentioned by copyright scholars: (1) the deadweight loss resulting from copyright holders' monopolies on works; (2) the transaction costs incurred when those who wish to use or consume a protected work must identify and obtain licenses from the copyright holder; and (3) the costs of adjudicating and enforcing copyrights. 22 If these costs are great enough, limitations on copyright are justified even though they will keep an author from internalizing all the economic value (and costs) of her creations, leaving her without the motivation to create all works whose production costs are less than their value to consumers. In this Part, I will outline these three economic costs of copyright, showing how various limitations follow from them.
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A. Monopolization Costs
In order to understand the extent to which copyrights generate monopolization costs, it is useful to have a clear conception, in a noncopyright context, of the differences between a monopolist and a producer subject to competitive pressures.
Consider a competitive producer of chicken salad sandwiches. This producer will continue to produce sandwiches as long as a consumer can be found who is willing to pay marginal cost, that is, the producer's total costs of production minus what his total costs would have been had he produced one fewer sandwich. It is fruitless for this producer to refuse to provide a sandwich to someone willing to pay marginal cost in the hope that this reduction in supply would drive up prices and increase his profits, since any reduction will simply be made up for by competitors.
In contrast, a monopolistic producer of chicken salad sandwiches has market power-the absence of rival producers of substitutes for his good. Because of this market power, he will refuse to provide his sandwiches to consumers willing to pay marginal cost. This is because, by creating artificial scarcity, he can identify and serve those willing to pay more than marginal cost for the good, thereby increasing his profits. 23 14-21 (1980) . Were the monopolist able to perfectly price discriminate, that is, identify how much each consumer is willing to pay and charge her an individualized price on the basis of her demand, he would no longer have a reason to create any artificial scarcity. He would, like the producer subject to competition, provide sandwiches even to those willing to pay only marginal
This neglected function of copyrights is emphasized in WILLIAM M. LANDES & RICHARD
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In addition to providing a sandwich to anyone willing to pay marginal cost, a competitive producer will, in the long run, charge a price equal to his average total cost, that is, his total cost of production (including risk-bearing and opportunity costs) divided by the total number of units produced. 24 To the extent that the market price is more than is necessary to cover his costs, new producers will be drawn into the market, increasing supply and lowering prices. To the extent that it is less than is necessary to cover his costs, producers will leave the market, lowering supply and increasing prices. In contrast, the barriers to entry enjoyed by the monopolist will allow him to charge more than his average total cost indefinitely. 25 Let us distinguish between these two senses of monopolization: (1) refusing to sell to those willing to pay marginal cost and (2) charging more than average total cost. This distinction is important because, as we shall see, a copyright holder is always a monopolist in the first sense, but may or may not be a monopolist in the second sense.
An important characteristic of a copyrighted work that distinguishes it from chicken salad sandwiches is its nonrivalrousness-the fact that the consumption of the work by one person does not, in general, diminish it, but leaves.it free to be consumed by others. 26 Making works excludable through copyrights does not change their nonrivalrousness. 27 We have seen that there is a sense in which a copyrighted constituent of a work can be a rivalrous good. Since the use of Superman in a work can reduce the value of the remaining stock of commercially viable Superman-based works, this use can be partially rivalrous with respect to other uses. Nevertheless, a copyrighted work remains nonrivalrous in the sense that the marginal cost of allowing another consumer to enjoy the work is zero. Despite the fact that there are some marginal (as well as fixed) costs involved in instantiating the work in a particular product for sale, 28 as far as the work itself is concerned, there are no marginal costs to increased access at all. cost. But perfect price discrimination is impossible: not only must one compel unwilling consumers to reveal their true preferences, one must also prevent arbitrage, that is, the resale of the monopolized good from low-to high-demand consumers. Because the monopolist cannot perfectly price discriminate, the only way that he could provide his good to low-demand consumers is by lowering his price to everyone. This would reduce his total profits. Therefore, unless they allow consumers access to their works for free, producers of copyrighted works are always monopolists in the first sense-they charge more than marginal cost. 29 But if they charged only marginal cost, they would never be able to recover their production costs, and works would be underproduced. A copyright avoids underproduction by allowing an author to prohibit the sale of unauthorized copies that would drive the price of access to her work down to marginal cost. 30 The only way this problem could be avoided is if the copyright holder could engage in price discrimination-that is, sell access to a work at marginal cost to low demand consumers while receiving enough from those who value the work at more than marginal cost to pay for her production costs. 31 Although price discrimination occurs to some extent with copyrightable works (expensive hardback versions of a book are sold before cheap paperback versions, the cost of a ticket to the movies is more than the price of a video rental), it is not so common that works are available to everyone who values them at marginal cost.
But if the copyright holder charges a price that is no higher than what is necessary to cover production costs, she is not earning monopoly rents and therefore is not a monopolist in the second sense of the term. 32 The ability of a copyright holder to charge more than average total cost will be a function of the nonsubstitutability of her work. Her work must lack substitutes to some extent, or she would be unable to charge more than marginal cost. 33 But it remains possible that the copyright holder, although having some market power, has only enough to charge average total cost.
With these distinctions in mind, we can now identify two possible monopolization costs to copyrights: underutilization and overproduction.
Because a monopolist of chicken salad sandwiches refuses to provide consumers with his sandwiches even though they would pay for his marginal costs, he is inefficient. Consumers priced out of the market for his sandwiches will buy something else, despite the fact that they could be provided with sandwiches more cheaply. The wealth of society as a whole is reduced.
A copyright holder generates similar monopolization costs because she too creates artificial scarcity of access. Because the marginal cost of providing one more person with access to a copyrighted work is zero, the minute a copyright holder charges anything for access, the wealth of society as a whole is reduced.
As we have seen, however, simply because a copyright holder charges more than marginal cost does not mean that she is able to earn monopoly rents. But if she can earn such rents, there will very likely be a second monopolization cost aside from underutilization. The lure of these excess profits can generate new inefficiencies, because it draws producers into the market for copyrightable works even though their resources would be best used elsewhere. 34 The second monopolization cost of copyrights, therefore, is that they, paradoxically, reduce wealth by encouraging too many people to become authors. 35 This second monopolization cost of copyrights is similar to the costs generated by patent races. 36 Although patents can encourage research and development, the lure of monopoly profits from patents can motivate firms to engage in duplicative efforts or to allocate resources inefficiently in order to be the first to obtain the patent. 37 The question of the extent to which copyrights generate monopoly rents that could overencourage entry 38 is complicated by the fact that, while some copyright holders (such as Stephen King or John Grisham) enjoy income greatly in excess of their production costs, 39 most authors receive income that is far less than their production costs. This is in part the result of authors' inability to identify, before creating a work, whether consumers will value it. It would be improper to identify all of the income in excess of costs enjoyed by Messrs. King 37. Copyrights differ from patents in ways that should make genuine copyright races far Jess likely. First of all, unlike the first person to create a patentable invention, the first person to create a copyrightable work has no ability to exclude those who create the same work later. The "independent creation" requirement for copyrightability can be satisfied by a work that, by happenstance, is identical to another work, as long as it was not copied from the other work. See, e.g., Sheldon v. Metro-Goldwyn Pictures Corp., 81 F.2d 49,54 (2d Cir. 1936). Therefore, aside from the benefits of early entry into the market (which would exist even without copyrights), there is no incentive to race. Nevertheless, monopoly rents can still overencourage entry into the market for copyrightable works.
38. It is tempting to think that because a copyrightable work is unique its author must have a great deal of market power. But the mere fact that copyrightable works tend to be different from one another does not necessarily mean they Jack substitutes. For example, consumers of romance novels may be primarily interested in a novel's being new (that is, different from what has been offered on the market in the past), rather than in its satisfying specific aesthetic criteria-provided, of course, that it satisfies the general criteria required for membership in that genre. Because consumers would treat two different but equally new romance novels as substitutes to some extent, the authors of romance novels may not be able to charge more than their average total cost. See ScHERER, supra note 23, at 14-15; cf. Roger E. Meiners & RobertJ. Staaf, Patents, Copyrights, and Trademarks: Property or Monopoly?, 13 HARV. J.L. & PUB. PoL'Y 911, 915-17 (1990) (rejecting characterization of copyrights as monopolies).
39. Lunney, supra note 3, at 556 n.282.
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[Vol. 78:919 overencourage entry. Since winners in the copyright contest do not know that they will be winners when they start, allowing them to receive only what is necessary to cover their actual costs would mean that no one would undertake the risk of entering the contest at all. What is needed is enough income to induce to enter the contest all and only those for whom the social benefit of their entering (that is, the increase in the expected value of the winner's work that would result from their talents entering the competitive mix) is greater than the social costs (that is, the value of what they could have produced in another job). Since having only one participant in the contest cannot assure that a John Grisham book will be produced, the expected social benefit of further entrants into the contest can be greater than the costs, even though it means that there will be some copyright winners and losers. Furthermore, the prize might have to be rather large if one assumes, reasonably, that the potential entrants will be risk-averse and so likely to prefer a lower but more certain expected income stream as a lawyer or a banker over one that is higher but more uncertain.
Although allowing John Grisham only his actual costs will clearly underencourage entry into the market, the income he would earn from an unlimited property right in his works might overencourage entry. The reason is that each potential entrant compares the amount she could earn in another occupation with her expected returns by entering, not with the amount that her entry increases the expected value of the works of the ultimate winner. Although an individual's expected income from entering the contest will decrease with each new entrant, so that eventually people will be motivated to pursue alternative careers, the contribution that each new entrant will make to the expected value of the works of the ultimate winner will decrease even more quickly. This is because, like the purchaser of a lottery ticket, a person can have expected income from entering simply by reducing the other participants' chances of winning, even though her entry fails to increase the size of the jackpot. 40 Dramatic differences between the incomes of copyright winners and losers can also be due, not to the lack of information that each entrant has about the value that consumers will find in his works, but to the fact that consumers often prefer relative rather than absolute value in copyrighted works. 41 Even though the quality of the winner's works may not be significantly higher than that ofthe losers', consumers will purchase only the works of the winner. The spoils that the winner enjoys can encourage not merely excessive entry into the market for copyrighted works, but also costly expenditures that only marginally increase the quality of the works produced. These expenditures will be economically rational from an individual competitor's perspective (because they increase her chances of ending up at the top of the heap), but not from the perspective of consumers, since, without the expenditures, a work that was only marginally worse would have emerged victorious. 846, 857 (1981) . This phenomenon that has been increased by the globalization of markets. /d. at 857.
40.
An example of a limitation on copyright that is justified by concerns about monopolization costs is a copyright's limited duration. 42 Since the present value of income is less the further in the future it is received, the ability of a copyright to allow an author to recover her production costs declines over time. Eventually the benefits from continued protection should become so small that the costs of creating an artificial scarcity of access would overcome them. 43 Limiting the duration of copyrights for this reason will mean that, to a small extent, fewer and worse copyrightable works will be produced, because authors will not be able to internalize the entire economic value of their works. It will also mean that some components of these works may be inefficiently exploited after the copyright in them ends. But these losses are made up for by the benefits of increased access to works. Limited duration can also solve the problem of overencouraging the production of copyrighted works, by reducing the monopoly rents that copyright holders enjoy.
B. Transaction Costs
Another cost of copyright protection is the resources that must be devoted to identifying and contracting with" copyright holders in order to obtain licenses to use or consume their works. Certain limitations on copyright, most notably fair use, are probably tied to these costs. Fair use allows copying and distributing a copyrighted work for the purpose of "criticism, comment, news reporting, teaching ... , scholarship, or research." 44 These uses would typically be allowed by a copyright holder for free or for a small fee. But often the transaction costs of obtaining the appropriate licenses would exceed the economic benefit to the licensee. Requiring licenses would simply mean that copying would not occur at all. 45 It is preferable, therefore, to allow copying without a license, even though this means authors will not recover the full economic value of the works they create, resulting in some underproduction of works and inefficient utilization of their components. 46 42. See, e.g., Landes & Posner, supra note 8, at 361-63. This is currently the life of the author plus seventy years. See The Sonny Bono Copyright Term Extension Act of 1998, 17 U.S.C. 302(a) (2000) .
43 . In addition to deadweight Joss, the transaction costs of copyright probably increase over time, since it is more difficult to identify and obtain licenses from the owner of a copyright the further in the past the work was created. See Landes & Posner, supra note 8, at 361-63. 46. Transaction costs can include more than the simple costs of identifying and contracting with the owner of the copyrighted material. Some costs result from the inability of licensors to overcome collective action problems. Assume that you need one passage from ten canonical articles for your article on the same topic. Even if you can easily and cheaply identify the copyright holders of these articles, it may be difficult to get them to coordinate their prices for licenses in a way that would allow your article to go forward. To the extent that each passage makes the other nine passages more valuable to you, each licensor may demand this increase in value in the price of his license, resulting in a total price for licenses far in excess of their aggregate value. This is easiest to see by focusing on the extreme situation where each passage INDIANA LAW JOURNAL [Vol. 78 :919 Other examples of fair use can be explained not in terms of excessive transaction costs but by of the complementarity of the original and the copy. The review of a book, rather than being a substitute for the book, is actually its complement, in the sense that the demand for the book and the review rise or fall together. 47 This means that the reviewer does not appropriate the economic value of the book at all by copying. As a result, copyright protection in·such cases is unnecessary.
C. Enforcement Costs
The final cost is that of administering and enforcing copyright protection, including the costs of adjudicating cases of infringement. An example of a limitation on copyright that results from balancing the benefits of copyright against this cost is the permissibility of copying a de minimis portion of a copyrighted work. 48 Even though the de minimis copier still can appropriate some of the economic value created by the author of the original, and so can discourage production of copyrighted works to some extent, this cost is small enough to be outweighed by the costs of adjudicating and enforcing copyright protection in such cases.
II. THE ORIGINALITY REQU£REMENT
With these benefits and costs of copyright in mind, let us hazard an economic account of the originality requirement for copyrightability. 49 Two things are required for originality. The first is "independent creation"-the material must be created by the author rather than borrowed from someone else. 5° The second is the requirement that the material "possesses at least some minimal degree of creativity," 51 excluding is worthless without the inclusion of each of the other nine. Since each licensor will be inclined to demand the difference between the value of the passages with and without his contribution, the total price for the passages will be ten times their actual value. The coordination between the licensors needed to overcome this problem is itself a transaction cost. If this cost becomes too excessive, it may be better simply to allow borrowing without licenses, despite the fact that some underproduction will result. material "in which the creative spark is utterly lacking or so trivial as to be virtually nonexistent." 52
A. The Independent Creation Requirement
The "independent creation" requirement is easy to understand. It addresses a situation where the benefits of copyright protection are outweighed by the costs, for the simple reason that there are no benefits at all. If I did not create some material, but simply copied it from another author's work, then providing me with a property right in that material will do nothing to encourage future authors . Indeed, by rewarding copiers with property rights in the material they appropriated, a copyright regime without the independent creation requirement would, perversely, provide people with an extra incentive to copy other authors' works.
B. The Creativity Requirement
In contrast, the creativity requirement addresses a set of cases where copyright protection does provide benefits, but they are outweighed by transaction and enforcement costs.
Creativity, Economically Understood
Consider the case of Magic Marketing, Inc. v. Mailing Services of Pittsburgh, Inc. 53 Copyright protection was denied on creativity grounds to Magic Marketing's design for envelopes, which had bold black strips within which the words "GIFT CHECK," ''TELEGRAM," and "PRIORITY MESSAGE" occurred in white letters. 54 Even when one assumes that this work was independently created, there are at least four reasons to think that the enforcement and transaction costs of protecting it outweigh the benefits.
The first two are reasons to think that the wealth that would be created by protecting such material would be minimal. The smaller the amount of wealth generated by protecting material, the more likely it is this wealth will be outweighed by the transaction and enforcement costs of protection.
The first and most obvious reason is that the material itself is worth little. Few people would be willing to pay much for what Magic Marketing had to offer. The second reason is that, whatever its market value, it involved very little cost (that is, psychological effort, time, and resources) to create. The less it costs to create material, the less likely it is that unauthorized copying will discourage the creation of similar material in the future and thus the smaller the benefits of protection against copying. Furthermore, the easier material is to produce, the less people will be motivated to copy it in the first place. Even copying has some costs, particularly the search costs of finding and assessing candidates for copying. As the expected costs of independently creating material decline, it becomes more likely that competitors will simply create the material themselves. 5 5 The third reason is its conventionality-that is, the likelihood that the material would be independently created by more than one person. The likelihood of parallel independent creation both reduces the benefits and increases the costs of protection. The benefits are reduced because even if the work is protected by copyright, its creator will still be unable to internalize its full economic value. The value of the work will have to be shared among all those who independently created it. The incentive to create the work will be further reduced, because of the very real chance that its author will nevertheless be found to have infringed upon some other author's copyright. Although independent creation remains a defense against a suit for infringement, juries routinely rely upon similarity when inferring copying, and so the chance of such a suit succeeding is not negligible. 5 6
The likelihood of parallel independent creation also increases transaction costs. If material has been created only once, it is easier to identify the person from whom one should obtain a license. But if there are many creators of the material, someone seeking to insulate herself from an infringement suit must expend a great deal of time and effort tracing the ultimate provenance of the material she borrowed-<>r obtain a license from every creator. Furthermore, if the work is likely to be created by many people independently, the enforcement costs will be greater because the fact-finder in an infringement case will have to expend time and effort excluding the possibilities that the defendant came up with the work herself and that the plaintiff in fact copied the work from a third party. 57 The fourth reason concerns the character of the work itself. It is very difficult to identify just what Magic Marketing added to those elements that it copied. Because the independently created material is difficult to identify, any attempt to protect it is likely to be overinclusive, protecting elements that were in fact copied. Overinclusiveness reduces the benefits of protection, by encouraging copiers to borrow from works created by others. Furthermore, the difficulty of delineating the material that was independently created increases transaction and enforcement costs because of the time and effort that both borrowers and courts must devote to identifying protected elements 55. Of course, the costs of creating a work must take into account long-term choices concerning habit, lifestyle, and education. Much inadvertent creation would not occur had these costly long-term choices not been made. Therefore, an examination of the costs of creation must look to these long-term as well as short-term costs. It is undoubtedly for this reason that copyright law has long protected some inadvertently created works. See, e.g., Alfred Bell & Co. v. Catalda Fine Arts, Inc. 191 F.2d 99, 105 (2d Cir. 1951) ("A copyist's bad eyesight or defective musculature, or a shock caused by a clap of thunder, may yield sufficiently distinguishable variations. Having hit upon such a variation unintentionally, the 'author' may adopt it as his and copyright it."); Rockford Map Pub., Inc. v. Directory Serv. Co. of Colo., 768 F.2d 145, 148 (7th Cir. 1985) (holding that copyright can be given to work of an instant).
56. See Lunney, supra note 3, at 509-17.
51./d.
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COPYRIGHTING FACTS 935 and determining their ultimate provenance. Although refusing to protect works for these four reasons makes economic sense, these reasons overlap only imperfectly with the creativity requirement as it has been articulated by the courts. 58 The case law on the creativity requirement is muddled largely because courts have attempted to articulate the psychological nature of creativity, without considering the economic role that the requirement plays in balancing the benefits of copyright protection against the costs.
Creativity in the Courts
In general, three conceptions of creativity have emerged, each of which captures only some of the considerations outlined above. The first, which Justice O'Connor appears to apply in Feist, is a psychological requirement that one's work involve the "existence of ... intellectual production, of thought, and conception." 59 This standard looks to the process of creation, demanding of it some appropriate psychological element. In addition to encouraging courts to engage in awkward and often embarrassing speculations about the creative process, 60 this standard directly captures only the idea that the creation of a work must be sufficiently costly. Indeed it does a poor job of capturing even this idea, since grunt work that lacks significant psychological creativity can be an important cost of creating a work. Nevertheless, it is very likely that courts, when applying this standard, also tend to take into account the other three considerations listed above. In particular, if a work is susceptible to parallel independent creation, then it is likely that a court will think it is too "conventional" to satisfy the creativity requirement.
A second conception is that of "distinguishable variation." 61 Rather than looking to the process of creation, this looks to the nature of the work itself to see whether the author has "contributed something more than a 'merely trivial' variation [on its public domain constituents], something recognizably 'his own."' 62 This appears to directly capture the fourth aspect of creativity only, although once again, it probably indirectly captures the other three considerations listed above, particularly the requirement that
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A final candidate is what we can call the "copyworthiness" standard, although this is less a standard for creativity than evidence in favor of creativity. Admitted copiers of material are often estopped from introducing the defense that the borrowed material lacked creativity, on the ground that its "copyworthiness" is strong evidence that it was sufficiently creative to be protected. 63 This criterion best captures the requirements that material be valuable and costly to produce, since material that fails to satisfy these requirements is unlikely to be thought worthy of copying.
III. THE IDEA/EXPRESSION DISTINCTION
If the creativity requirement can be given an economic justification, what about the idea/expression distinction? 64 One problem is determining which elements of a work are ideas and which are expression. The distinction is universally recognized to be blurry 65 -and indeed is sometimes claimed to be unanalyzable. 66 This means that we must engage in two related inquiries at the same time: determining what material falls within the scope of the term "idea" and determining why that material should be refused protection.
A. Ideas and Thoughts
One argument that stands in the background of much discussion of the idea/expression distinction is that ideas are equivalent to thoughts and that thoughts should not be protected, most notably because of First Amendment considerations.
Outside copyright law having an idea often means having a thought, 67 in the sense of mentally representing certain states of affairs. 68 Furthermore, the term "expression" often means putting thoughts into a public medium of communication. To express a thought is to generate something external to the self (writing, speech, pictures) that communicates the thought to others by representing the same states of affairs that the thought does. For example, ifl have the "idea" of Superman, I can "express" that idea 63 by publicly disseminating writing, speech, or pictures that represent Superman.
Copyright scholars commonly speak of the idea/expression distinction as if it were equivalent to this distinction between thoughts and their communication in a public medium 69 -perhaps because it makes otherwise thorny First Amendment problems evaporate. For example, Nimmer argues that copyright law, although putting clear limitations on one's liberty of expression, is not in tension with the First Amendment, because the ideas expressed are not protected, and only ideas are of First Amendment concern: "It is exposure to ideas, and not to their particular expression, that is vital if self-governing people are to make informed decisions." 70 Certainly it is exposure to thoughts that is vital for First Amendment purposes and if copyright does not prevent thoughts from being exchanged freely between people, it is unlikely to generate First Amendment concerns. But copyright does limit the free exchange of thoughts. Consider the thought (or set of thoughts) about what every character said and did in the novel Gone with the Wind. 71 This should not surprise us. As we have seen, a copyright exists to allow an author to internalize the economic value of the work she created. Many works are representational, in the sense that their primary value to consumers is their ability to represent states of affairs, either fictional or factual. When I read a novel, I do not merely enjoy the words on the page-the way I would enjoy sounds when listening to a symphony-! also, indeed primarily, enjoy the fictional states of affairs these words represent.
Therefore competitors can appropriate the economic value of a work not merely by copying its physical form (for example, its words), but also by copying the states of affairs that the physical form represents. A book can infringe upon another book even if the two do not share the same words, provided that they have the same characters, 69 plot, and setting. By the same token, a Superman comic book can be infringed by a movie about Superman because the two represent Superman, even though the movie and the comic book share no physical form in common.
We must therefore conclude that "ideas," as this term is used in copyright law, are not equivalent to thoughts. Some thoughts, such as the thought of Superman, are protected expression, in the sense that these thoughts cannot be conveyed through a public medium of communication without risking copyright infringement. Other thoughts, such as the thought of a superhero, are unprotected ideas, in the sense that they can be conveyed without fear of infringement. 73 Indeed, if ideas were equivalent to thoughts, the merger doctrine would lapse into incoherence. According to the merger doctrine, if there are only a few ways of expressing an idea, then the expression itself is denied protection, even if it would be protected if it were considered on its own. For example, in the case of Baker v. Selden, a chart was the means by which the unprotected idea (an accounting method) was expressed. 74 Prima facie, one would have thought that the chart itself would be protected against copying. But because the accounting method could be expressed only through the chart, the chart lost copyright protection as well. 75 The language of the merger doctrine reinforces the view that expression is somehow always a public means of communication and the idea is always the thought communicated. But if that were the case, then no expression would be protected. Consider the words in the novel Gone with the Wind. 76 These words communicate a unique set of thoughts about what the characters in that novel said and did. If this set of thoughts is considered at a sufficient level of concreteness and specificity, only the actual words used in the novel could communicate it. Genuine synonyms are, after all, extremely rare. The "ideas" communicated by the novel would have merged with the means of expressing them. 77 But once it is recognized that some thoughts are ideas and others expressions, the merger doctrine makes a good deal of sense. One must refuse protection to a means of communication if it is one of the few ways of communicating an unprotected thought. Although any means of communication will merge with a thought that is sufficiently concrete and particular, these concrete and particular thoughts are protected expression, not unprotected ideas.
It remains possible that the idea/expression distinction nevertheless plays an important role in avoiding conflict with the First Amendment, because those thoughts that are labeled ideas will be those whose free communication are most important from a First Amendment perspective. But the line cannot be drawn, and the First Amendment cannot be trivially satisfied, by equating the idea/expression distinction with the distinction between a thought and its communication. 78
B. Ideas and the Independent Creation Requirement
We clearly need another method of distinguishing ideas and justifying why they should be denied protection. One possibility is the independent creation requirement. As we have seen, it follows from copyright's economic purpose that an author should receive a copyright only in material that she created. If a component of an author's work was not independently created by her, she should not receive a copyright in it, since such protection will do nothing to stimulate the creation of new components in the future.
Many copyright cases that appeal to the idea/expression distinction could have been decided on the basis of a lack of independent creation. Consider Nichols v. Universal Pictures Corp. 79 This was an infringement suit brought by the author of the play Abbie's Irish Rose against the producer of the movie The Cohens and the Kellys. Both the play and the movie concerned the marriage between a child of a Jewish and a child of an Irish family, conflict between the families, birth of grandchildren, and ultimate reconciliation. 80 When arguing that the elements that the two works have in common were not protectable, Judge Hand suggests that they were not independently created by the plaintiff: "If the defendant took so much from the plaintiff, it may well have been because her amazing success seemed to prove that this was a subject of enduring 78. There is another everyday distinction between idea and expression that tends to muddle the distinction as it is used in copyright law, particularly in connection with nonrepresentational works. "Expression" can often mean bringing to fruition or making concrete a general intention. This intention, in tum, is often called one's "idea." Thus "expressing one's idea" can mean taking one's general conception of what one's work should be like and giving this conception greater detail by providing an example of its concrete instantiation. Courts often equate the idea/expression distinction with this distinction between conception and realization by suggesting that the general conception of the work one wants to create cannot be protected by copyright, but the particulars of one's realized creation can be. This is particularly true for computer programs. See, e.g. Apple Computer, Inc. v. Franklin Computer Corp. 714 F.2d 1240, 1253 (3d Cir. 1983) ("If other programs can be written or created which perform the same function as Apple's operating system program, then that program is an expression of the idea and hence copyrightable."). The court appeared to suggest that the idea is the programmer's conception, namely to create a program that performs a certain function, and the expression is how that conception is realized.
But a conception could be so specific and detailed (a complete blueprint for the work itself) that it would have to contain protected elements. By the same token, there may be elements of a work that were created only during the process of realization that can nevertheless be borrowed by competitors without fear of copyright infringement. A conception can be expression and a realization can be an idea.
79 The characters, he argues, were simply lifted by the plaintiff from other works. Many copyright scholars also suggest that at least some ideas should not be protected because they are not independently created. For example, Landes and Posner offer as an example of ideas a novelist combining stock characters and situations (many of which go back to the earliest writings that have survived from antiquity) with his particular choice of words, incidents, and drarnatis personae. [The novelist] does not create the stock characters and situations, or buy them. Unlike the ideas for which patents can be obtained, they are not new and the novelist acquires them at zero cost, either from observation of the world around him or from works long in the public domain. 84
But lack of independent creation is clearly not sufficient either to identify ideas or to justify why they should be refused protection. After all, those ideas that are currently in the public domain must have been originally created at some time. The independent creation of an idea is clearly possible. The question therefore remains why these independently created ideas should not be protected.
It is doubtless for this reason that Hand argues in Nichols that even on the implausible assumption that the themes in the plaintiffs play were independently created by her, they nevertheless should be denied protection: [G] ranting that the plaintiffs play was wholly original ... there is no monopoly in such a background. Though the plaintiff discovered the vein, she could not keep it to herself; so defined, the theme was too generalized an abstraction from what she wrote. It was only a part of her "ideas." 85 Even if they were independently created, the ideational character of these elements is sufficient to deny them protection. The idea/expression distinction cannot be reduced to the independent creation requirement. 
C. Ideas and the Creativity Requirement
A more promising justification for refusing to protect ideas is precisely the same set of concerns standing behind the creativity requirement. In the courts, a primary criterion for distinguishing ideas from expression has been abstractness. 86 And abstract material tends to be uncreative in the sense outlined in Part II: It is cheap to produce, susceptible to parallel independent creation, and difficult to distinguish from material that was not independently created. All these are reasons to deny it protection, because the benefits are likely to be outweighed by transaction and enforcement costs.
Consider the idea of a superhero. Anyone who creates the character Superman will create the idea of a superhero as well. This suggests that, at times, ideas may be created inadvertently in the course of creating expression. Even if that is not true, the cost of creating ideas will generally be low compared to the cost of creating expression. Ease and inadvertence of creation, as we have seen, are reasons to deny protection to material, since they mean that the possibility of copying will do little to discourage the material's creation. 87 Furthermore, the more abstract material is, the more vulnerable it is to multiple independent creations. The chance of abstract material being independently created by any one person is the sum of that person's chances of independently creating each of the concrete examples that fall under it. For example, my chance of independently creating the idea of a superhero is the sum of the chances of my independently creating each particular superhero--my chance of creating Superman plus my chance of creating Aquaman plus my chance of creating the Green Lantern, and so on. The more abstract material becomes, the more likely it is that more than one author is going to come up with it.
As we have seen, parallel independent creation increases the costs and reduces the benefits of protection. For example, if material is likely to be created only once, it is easier to identify the person from whom one should obtain a license. If there are many creators of the material, however, someone seeking to insulate herself from an infringement suit must expend a great deal of time and effort tracing the ultimate provenance of the material she borrowed-or obtain a license from every possible creator. 88 Finally, abstract material is difficult to distinguish from material that was not independently created by the author. Consider Dashiell Hammett's creation of the "hard-boiled" detective story. It is undoubtedly true that there is something new for which Hammett was responsible. Hammett was the first to take "murder out of the Venetian vase and drop[] it into the alley .... [He] gave murder back to the kind of people that commit it for reasons, not just to provide a corpse; and with means at hand, not with hand-wrought dueling pistols, curare and tropical fish." 89 But how can one identify what he added to public domain elements? He did not create the idea of murder, or the idea of a detective, or even the idea of being hard-boiled. There appears to be no way to identify and protect what he did create that would not greatly increase 86 
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D. Ideas and the Building-Block Argument
But the role that ideas can play as components of future works might also be a reason to refuse them protection, provided that we can surmount our second puzzle. The puzzle was how the value of ideas for future works could be a reason to deny them protection. To be sure, the value of a component for future works would mean that the monopolization costs associated with protecting the component would be great. Restricting access to valuable components through property rights will mean that many valuable works will not be produced. Underutilization costs will be greater than they would be for copyrights in components that are not valuable. Furthermore, the monopoly rents enjoyed by the owner of a valuable component could overencourage entry and motivate inefficient expenditures on the part of authors to capture these rents.
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But it is hard to see how these monopolization costs could justify a categorical refusal to protect ideas. If ideas are valuable components for future works, completely rejecting property rights in them would also have great costs. If, as a result of refusing to protect an idea, it is not produced at all, all the valuable works that depend upon it will also not be produced. If the worry is monopolization costs, then the rational response would be to limit the length of copyrights in ideas. This, after all, was how monopolization costs concerning copyrights in expression were addressed.
Once ideas are identified on the basis of their abstractness, however, rather than their "value" for future authors, there is a reason to believe that the transaction costs of 90. Landes & Posner, supra note 8, at 348-49.
Landes and
Posner are examples of copyright scholars who suggest that ideas would be overproduced if they were copyrighted. Copyrights in ideas, they argue, would create "a mad rush to develop and copyright ideas. Resources would be sucked into developing ideas with minimal expression, and the ideas thus developed would be banked in the hope that a later author would pay for their use." /d. at 349. The same thing could be true of copyrights in facts.
It is important, however, to distinguish genuine overproduction from a mad rush to claim property rights in preexisting facts, a problem that could be avoided by demanding, as one demands of expression, that only facts that were independently created by the author could be copyrighted. Furthermore, simply because a mad rush to develop facts might occur would not, by itself, mean that they were overproduced. People might simply be making up for the previous underproduction of facts that resulted from their lack of protection by property rights. Because of this underproduction, there would very likely be an unusually large number of opportunities to produce valuable facts at relatively low cost. The situation would be analogous to the sudden introduction of property rights in gold. Without such property rights, no one would have had an incentive to mine gold, even when this could be done cheaply. As a result, a good deal of gold would lie near the surface. When property rights in gold were introduced, these opportunities to mine gold cheaply would naturally generate a gold rush that diverted labor and resources from other activities. But this gold rush would not mean that property rights in gold were overencouraging its production. protection will exceed the benefits. The more abstract material is, the more likely it is to be borrowed by many authors. More authors are likely to find the idea of a superhero to be useful in creating their works than the character Superman. For this reason, the transaction costs of protection will rise. On the other hand, the same abstractness makes the material less valuable to each person using it. People would be willing to pay less for the thin idea of a superhero than the rich character of Superman. Increasing transaction costs combined with decreasing value to the borrowers means that eventually the transaction costs will overwhelm the benefits of protection, making a categorical refusal to protect the economically reasonable choice. 92 There remains, however, the argument for protecting ideas not as a means to ensure that they are produced but to ensure that their value is not exhausted in low-quality works. 93 If the use of the component cannot be prohibited by an owner, authors may as well use the component in low-quality works before their fellow authors do the same. Since abstractness makes material more likely to be a component in multiple works, it would appear that ideas should be protected after all.
Although this argument does provide a reason to protect material, such as the character Superman, that has a certain level of abstractness, it also provides a reason to refuse to protect components, such as the concept of a superhero, that are even more abstract. At a very high level of abstractness the value of the component to consumers is likely to be inexhaustible, in the sense that the presence of the component in a work does not reduce at all the value of future works containing the component. Although the value of the character Superman can be dissipated, it is not likely that the value of the concept of a superhero can. Consumers probably have an unending capacity to accept works about superheros. There is, therefore, no reason to create a property right in the concept of a superhero in order to ensure its efficient use. Indeed, the division between those components of works that are ideas and those that are expression can, in large part, be determined by whether the component's value is exhaustible or not.
IV. FACTS
We now have an economically respectable interpretation of the two principles that have been used to reject copyrights in facts. But before determining whether facts should indeed be refused protection, I will provide a brief account of what it would mean for there to be copyrights in facts and discuss a very uncontroversial reason that many facts cannot be copyrighted.
A. What Are Copyrights in Facts?
Both factual and fictional works are representational. Their primary value to consumers is not the physical characteristics of the medium doing the representing 92 Because it is represented states of affairs that consumers primarily value in a representational work, the economic value of such a work can be appropriated by anyone who represents the same states of affairs, even when the original and the copy are quite dissimilar in other respects. We have already seen this in connection with fictional works. Even if two novels share few words in common, they can be close substitutes if what they are about-their plots, characters, and setting-is the same. Therefore, to encourage authors to expend effort corning up with new represented states of affairs, the represented states of affairs themselves must be protected against copying.
The same point applies to factual works. Assume, for example, that you are the first person to have investigated illegal drug usage among doctors. You communicate your discoveries through a work that contains the following sentence:
The incidence of substance abuse among doctors is higher than average. I can appropriate most of the economic value of this sentence by including the following sentence in my own work:
Being a physician means you are more likely to be a drug addict.
I have appropriated the value of your sentence by representing the same state of affairs, even though my sentence and yours share no words in common. Accordingly, if copyright law protects only the physical form and words of factual works against copying, and fails to protect the factual states of affairs represented, it looks as if authors will lose the incentive to expend resources determining what factual states of affairs to represent. You may no longer bother investigating illegal drug usage among doctors. Therefore, there is a prima facie reason to protect what a factual work represents, just as there is a reason to protect what is represented by fictional works, such as character, plot, and setting.
The argument for copyrights in facts as a means of encouraging authors to efficiently utilize these represented states of affairs as components in works has less plausibility, however. Although factual states of affairs, like fictional states of affairs, can be components in numerous works, their value as components appears to be less prone to exhaustion through overuse. This is true for two reasons. The first is that reality is always in style. Although consumers may tire of a fictional Superman, if it turned out that Superman were real, there would always be some interest in his exploits. The second reason is that, unlike authors of fiction, the authors of factual works are less able to spin out works based on a component until consumers become tired of it. Although the value of a fictional Superman might be exhausted through overuse, if Superman turned out to be real, the number of stories about him that authors could generate would be limited by what this real Superman, in fact, did. This would limit the possibility of consumer fatigue. But copyrights in represented factual states of affairs still appear justified, as a means of encouraging authors to undertake the production costs of determining what states of affairs to represent. Copyright protection for the content of fictional works can provide us with a model of copyrights in facts. To say that an author has a copyright in the character Superman is to say that works by other authors are prohibited if they represent Superman-unless they do so as a result of independent creation, without reliance on the copyrighted work. 94 By the same token, to say that you have copyrighted the fact that the incidence of substance abuse among doctors is higher than average is to say that works by other authors are prohibited if they represent that state of affairs, unless they do this as a result of independent creation, without reliance on your work. These protected facts should include not merely those that we believe succeed in lining up with what reality is like, but, more broadly, those that are treated by the author or consumer as proper candidates for acceptance as correct. For material can be valued as factual, because it is considered correct, even if it is actually false. By the same token, material can be valued as fictional-for example, because it is entertaining-even if it turns out to be true.
This understanding of a fact is employed in the current copyright regime as well. The contents of incorrect or fanciful depictions of the world have been denied protection on the grounds that they were facts, because they were presented as facts.
Consider the case of Silva v. MacLaine. 95 The plaintiff charged the defendant, Shirley MacLaine, with borrowing material from his book Date with the Gods when writing her book Out on a Limb. The borrowed material concerned the plaintiffs Peruvian encounters with an extraterrestrial woman named Rama (Mayan in MacLaine' s book) and his theory that astral projection occurs when certain subatomic particles out of which the soul is composed, called ananas and anionites, separate from the body. 96 The court claimed that Silva was barred from representing the work as fiction for infringement purposes, given that "[t]he clear implication of the book is that he actually met an extraterrestrial and is conveying her teachings to his readers."
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This makes sense. If material had to be true to be denied protection, fact finders would have to engage in difficult and often irresolvable empirical inquiries in order to determine copyrightability. But, what is more important, this approach makes sense because the real difference between factual and fictional material is not the extent to which it is true, but the reason the material is valued by consumers. 98 A copyright in a fact would restrict the ability of consumers to enjoy and use a represented state of affairs by prohibiting their access to unauthorized works that represent the same state of affairs. In contrast, a patent on the fact would not prohibit other authors from creating and distributing works that represented the patented fact. Although a particular manufacturing method may be patented, anyone may publish a work describing that method. 99 The prohibition would be only upon commercial use of the fact. If the primary motivation for representing a state of affairs is this possibility of commercial use, rather than creating and distributing works that represent the state of affairs, then a patent will be in order, not a copyright. Because the commercial use of a represented state of affairs does not require its dissemination, trade secrecy can be an alternative to patent. 100 It is not an alternative to copyright.
B. Reverse Merger
To have copyrights in facts, therefore, means having the power to prohibit competitors from representing the same factual states of affairs that one's work represents, even if the physical form or words of the competitor's work differ from one's own. Of course, even if facts are not copyrightable, copying all or some of the physical form or words of a factual work can constitute copyright infringement. Under current copyright law, I may not copy a textbook word for word, even ifl can copy the states of affairs that the textbook represents. Conversely, even if facts were copyrightable, copying some of the words or other physical form in a work might not constitute copyright infringement, provided that these words or physical form failed to satisfy the standards for copyrightability. And this possibility, I shall argue, means that many facts will not be copyrightable for a reason that has nothing to do with the broader question of the costs and benefits of protecting facts.
At a certain level of detail the components of the physical form or words of a factual work will be unprotected. Consider the following phrase: "DC, 8/21/02, high 94°." According to traditional copyright principles the state of affairs represented by this phrase is not copyrightable. But it is also a basic principle of copyright lawreasonable reliance on that book's being wholly factual); Huie v. Nat'! Broad. Co., 184 F. Supp. 198 (S.D.N.Y. 1960) (holding that defendant's television script about Native American war hero did not infringe upon plaintiffs book on same topic even though fictional material from book was used, since such material was represented as factual 
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COPYRIGHTING FACTS 947 having nothing to do with the refusal to protect facts-that the simple series of letters and numerals itself is not copyrightable as well. 101 Similarly short phrases in fictional works are also unprotected.
To say that the short phrase is unprotected is to say that another author will not be liable for copyright infringement even if she borrows the short phrase to use in her work. The most persuasive reasons for this rule are those standing behind the creativity requirement, in particular the likelihood of parallel independent creation. The shorter the series of letters or numerals, the more likely it is that a number of people will stumble upon it. But whatever the reason, this refusal to protect short phrases is a bedrock principle of copyright law that has nothing directly to do with a refusal to protect the states of affairs these short phrases represent.
But once a short phrase is unprotected, it follows necessarily that what it represents is also unprotected. No matter how many good reasons there might be to protect what is represented by the phrase "DC, 8/21/02, high 94°," if someone is free to copy that phrase itself, then this fact cannot possibly be protected.
Let us call this phenomenon the reverse merger doctrine. According to the merger doctrine, if there are only a few ways of communicating unprotected content, the means of communication, although prima facie protectable, will be denied protection as well.
102 For example, in the case of Baker v. Selden, 103 a chart was the means by which an unprotected accounting method was communicated. Prima facie, one would have thought that the chart itself would be protected against copying. But because the accounting method could be communicated only through the chart, the chart lost copyright protection as well. 104 In the reverse merger doctrine, it is the means of communication that is clearly without protection and the communicated content that is prima facie protectable. The reverse merger doctrine holds that if a means of communication (e.g., a short phrase) is unprotected, the content communicated by it must also be unprotected. The idea behind reverse merger is that any attempt to protect the content would be fruitless, since there will always be a noninfringing avenue for publicly communicating it.
The reverse merger doctrine has probably gone unnoticed up to this point because facts themselves, not merely the short phrases that represent facts, have been denied protection. But once there is a reason to think that facts should be protected, the reverse merger doctrine can still exclude many facts from the scope of copyright protection.
Due to reverse merger, there will be an inherent limitation on copyright's ability to protect not just facts, but also fictional states of affairs. If the states of affairs can be communicated in short phrases, they will be unprotected. Even if the character of Superman is protected, many individual chunks of Superman content can be freely communicated through short phrases about Superman that are themselves unprotected. 
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C. Feist on Facts
But the reverse merger doctrine is clearly not enough to justify a broad refusal to protect facts, since many facts can be conveyed only through sentences or groups of sentences that would be protected against verbatim copying by traditional copyright principles. We need a stronger argument against the protection of facts. The best place to begin is O'Connor's argument, in Feist Publications, Inc. v. Rural Telephone Service Co., 105 that facts are not original.
Facts and the Independent Creation Requirement
In some parts of her opinion, O'Connor argues that facts are not original because they are not independently created:
[F]acts do not owe their origin to an act of authorship. The distinction is one between creation and discovery: The first person to find and report a particular fact has not created the fact; he or she has merely discovered its existence .... Census takers, for example, do not "create" the population figures that emerge from their efforts; in a sense, they copy these figures from the world around them. Census data therefore do not trigger copyright because these data are not "original" in the constitutional sense. The same is true of all facts-scientific, historical, biographical, and news of the day. 106 O'Connor's argument begins with the perfectly correct observation that reality-for example, the people living on a certain block-is not created by the census taker when he describes it. Furthermore, O'Connor is right that the census taker's description is, in some sense, an act of copying reality. This is because, unlike the creative writer, he is attempting to represent what reality is like. Like the creator of any factual work, he has succeeded in his endeavor when the states of affairs he represents line up with the way reality actually is.
O'Connor's mistake is that she equivocates between the "copying" of reality by means of which the census taker's represented states of affairs are created and the "copying" of another work that would mean that these states of affairs would fail the independent creation requirement. If the census taker had chosen to represent that forty-three people live on a certain block because that was what another factual work said, then he could not claim a copyright in this fact, because he did not create it. A third author who copied the census taker's facts would not be appropriating economic value that the census taker created. The copier would not be free riding upon the census taker's efforts, because they both faced the same costs-namely, the costs of copying another work.
In contrast, when the census taker "copies" reality, he creates something that did not exist before. The representation that forty-three people live on a certain block did not exist until he created it. Furthermore, the costs involved in creating this representation are not insignificant and are certainly greater than the costs faced by someone who simply lifts this information from the census taker's work. Another way of putting O'Connor's mistake is that she equivocates between two understandings of the word "fact." On the one hand, the term might refer to reality, which exists whether or not it is represented by anyone. 107 On the other hand, it might mean the state of affairs represented by a factual work, which, as the Silva v. MacLaine case shows, can easily fail to line up with what reality is like. A fact in the first sense is not independently created by any author. But a fact in the second sense is created by whoever creates the representation. The debate over the copyrightability of facts is a debate concerning facts in the second, not the first, sense. 108 The disagreement is not about whether the census taker should be the only person with the right to count the number of people on a block. Everyone agrees that reality is not copyrightable. The debate is about whether anyone can copy the facts represented in the census taker's work.
O'Connor's confusion between reality and our representations of reality is apparently easy to fall into, since some of her critics make the same mistake. For example, Wendy Gordon claims that O'Connor mistakenly took facts to be unoriginal because of her commitment to the "Platonic fact precept," that is, the fallacy that "[f]acts ... merely exist." 109 The truth is, Gordon argues, facts "'do not exist independently of the lenses through which they are viewed."' 110 If by "facts" Gordon means representations of the world, that facts do not exist independently of their maker is obvious. Representations cannot exist without a representer. But Gordon appears to be saying that the reality itself does not exist independently of those attempting to represent it. This thesis is much stronger anddespite her claim that its denial is a "fallacy"-much more controversial. It is also completely unnecessary. To show that facts are independently created, all one needs to show is that representations of the world are our creations; it is not necessary to embrace the idealist view that reality exists only as represented.
Facts and the Creativity Requirement
We have run up against the third puzzle. Once facts are understood as representations, they are just as independently created as the content of fictional works. In this sense, facts are "original." So why not protect them?
But there is another element in the originality requirement to consider--creativity. In addition to arguing that facts are not independently created, O'Connor argues that they should also be denied protection because they are not creative. Unfortunately her 107. To be sure, these facts can be created by authors, to the extent that reality itself can be changed by human intervention. Indeed, some of the facts at issue in Feist, namely the particular phone numbers, were probably created by Rural. Wendy J. Gordon, On Owning Information: Intellectual Property and the Restitutionary Impulse, 78 VA. L. REV. 149, 154-56 nn.21-22 (1992); Gordon, supra note 15, at 94.
108. See Gordon, supra note 15, at 93-95. 109. /d. at 94 n.7 (quoting Ginsburg, supra note 15, at 657-58). 110./d. (quoting Litman, Public Domain, supra note 9, at 996-97). Litman goes on, ''Those lenses may be theoretical, methodological, or perceptual .... Researchers can thus be said to be composing their facts as they go along. In this sense, facts are no more 'out there' than are plots, words, or sculptural forms." Litman, Public Domain, supra note 9, at 996-97 (citations omitted).
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In discussing this issue, it is useful to distinguish between those representations of the world that can be arrived at through direct observation and those more complex representations (for example, scientific or historical theories) that are arrived at indirectly by reasoning from the former set of facts. For example, Nimmer argues that facts that are derivable directly from observation are not independently created, since they are simple copies of the world. He then goes on to argue against the copyrightability of more complicated theories on the basis of the lack of psychological creativity in the process by means of which such theories arise. Hoehling's 111 theory of what caused the destruction of the Hindenburg was not creative, because "an interpretation of fact is itself a fact, or purported fact, deduced from other facts."
112
Thus a theory as to who caused the Watergate break-in, or who caused the assassination of President Kennedy, is no more susceptible of copyright than are the facts upon which such theory is based." 113 Nimmer's point is that one's arrival at a historical theory from the evidence is simply too determined by the object of inquiry to allow anything of the author's personality to shine through, and thus for the theory to show creativity in a psychological sense. But Nimmer's argument has even prima facie plausibility only with respect to those theories that have been arrived at in something like a correct manner. And, as we have seen, material has been denied protection on the basis of its being factual without any showing that the material is true. 114 Since many of these unprotected "facts" are arrived at fancifully, it is difficult to see how they fail to satisfy a psychological standard of creativity.
But, more importantly, Nimmer ignores the extent to which even traditional theorizing often involves a choice between various theories, each of which is compatible with the evidence. 115 Indeed, if Nimmer were correct, traditional skeptical problems of the existence and nature of the external world would be trivially solved. 116 Furthermore, even when only one theory makes sense, the process of seeing that it makes sense can involve a great deal of creativity on the part of the theorizer. 117 Furthermore, since corning up with theories from the available empirical evidence involves psychological creativity, arriving at the observations that provide this evidence must involve creativity as well. For the content of these observations are determined by the theories within which they are situated. 118 Using a psychological standard of creativity, O'Connor's argument that facts are not creative fails, although only after wandering through philosophical thickets miles from usual or useful questions in copyright law.
D. Facts and the Creativity Requirement, Economically Understood
Even though O'Connor's argument fails, there is still the possibility of arguing against copyrights in individual facts on the basis of the creativity requirement, economically understood. This means we must find a reason to refuse to protect facts for one of four reasons: they are worth little, are cheap to produce, are susceptible to parallel independent creation, or are difficult to distinguish from material that was not independently created.
The most promising argument is that they are susceptible to parallel independent creation. 119 That many people are liable to arrive at the same factual representations is particularly true concerning those representations that depend upon simple observation. Even though these representations are independently created and require psychological creativity to generate, most people in the same observational situation would arrive at the same representations. This is a crucial difference between fact and fiction that helps explain why the two are treated so differently in copyright law. People's factual beliefs, unlike their fanciful stories, tend to overlap. 120 This means that uncontroversial facts about readily observable situations, just like conventional elements of fictional works, should be denied protection. For, as we have seen, parallel independent creation is a reason to believe that the benefits of copyright protection will be outweighed by the transaction and enforcement costs. 121 Most importantly, when there are parallel independent creators of factual content, it will be difficult to trace the ultimate provenance of material that one seeks to borrow.
The problem of parallel independent creation is very likely what O'Connor was thinking of when she claimed, misleadingly, that facts are not original because they are mere "copies" of the world. Understood as a claim that our representations of the world are not independently created, this is clearly false. But understood as the claim that people's factual representations tend to converge and that this convergence means that the transaction and enforcement costs of protection outweigh the benefits, she is correct.
E. Facts and the Idea/Expression Distinction
At first glance, the idea/expression distinction would appear to be a less promising reason for refusing to protect facts. The primary test for distinguishing ideas from expression is abstractness, and factual material need not be any more abstract than expressive elements of fictional works. Consider the story communicated by the novel 118. E.g., THOMAS KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (2d ed. 1970). 119. Most promising, because it appears false that facts are worthless or that they are likely to be created costlessly or inadvertently. Landes & Posner, supra note 8, at 350. 120. Lunney, supra note 3, at 515-16. 121. See supra text accompanying note 55.
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Gone with the Wind. 122 Much of this story is sufficiently concrete to qualify as expression. But according to current copyright principles, were we to discover that this novel was actually a work of history, the same story would be denied protection. The reason cannot be its abstractness, since it does not become more abstract simply by virtue of being discovered to be true. But there is an alternative to abstractness that will allow the idea/expression distinction-in particular the building-block argument-to apply to facts. Consider the following two facts: The first fact is more likely to be borrowed than the second, because the chance of someone being interested in the number of pigeons in Queen's Square on July 27, 2002, is greater than the chances of someone being interested in the number of pigeons in Queen's Square on July 27, 2002, and July 28, 2002. On the other hand, the first fact is worth less than the second, because it conveys less useful information than the second.
In short, the more fine-grained facts become the more likely they are to be borrowed and the less they are worth to these borrowers. The result is that as facts become more fine-grained the transaction costs of protecting them will eventually overwhelm their value and the economically rational choice will be to refuse to protect them entirely.
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Once again, it is important to remember that it is not the value of facts as a building block for future works that justifies denying them protection. Although a component's value as a building block will mean that its protection will generate large monopolization costs, there is no reason to believe that these costs will completely overwhelm the benefits of encouraging its creation through a property right, making a categorical refusal to protect it appropriate. Limited terms for copyrights in facts would be the appropriate response to the problem of monopolization costs.
The argument is instead that the very quality-fine-grainedness-that leads facts to be borrowed by many authors (thereby increasing the transaction costs of protection) makes them of less value to the authors doing the borrowing. It is the fact that transaction costs of protection increase as value of the protected material decreases that gives us reason to believe that, at a certain level of fine-grainedness, the transaction costs will overwhelm the benefits of protection entirely.
F. The Problem of Explanatorily Powerful Theories
We now have a reason to refuse protection to fine-grained and uncontroversial facts. But we still do not have a reason to believe that novel theories that are arrived at 122. MITCHELL, supra note 71. 123. Reichman, supra note 92, at 1776. from observations should be denied protection. These theories seem to be creative, in the sense that they are not subject to problems of parallel independent creation. Indeed they are considered important innovations because they would not have been arrived at by other people viewing the same set of observational facts. As Dennis Karjala has put it:
The idea/expression distinction of copyright is crucial to the optimal advance of culture. We refuse to protect ideas under copyright not because ideas show no intellectual creativity. Many ideas are in fact highly creative (think of the theory of relativity-first announced in a clearly copyright-protected work). Rather, we do not protect ideas because to do so would not provide an incentive to creation that would outweigh the harm resulting from tying up so many cultural building blocks.
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Because the creativity requirement will not work, Karjala relies upon the buildingblock argument. But the building-block argument does not seem applicable to Einstein's theory either. What makes his theory useful to many authors and so likely to be borrowed is its explanatory power. And unlike abstractness in fictional material or fine-grainedness in facts, an increase in explanatory power is not correlated with a decrease in value to the person borrowing the material. It is unclear, therefore, why the transaction costs of protection would justify a categorical refusal to protect theories. 125 Another reason commonly offered for refusing to protect novel theories is that protection would generate excessive monopolization costs, since these theories have no substitutes. 126 It is certainly possible that the owner of the theory of relativity would have the type of market power that would allow him to earn monopoly rents and that the lure of similar rents would overencourage entry. Furthermore, property rights in the theory would lead it to be underutilized, not only by consumers but also by other authors. Einstein might refuse to license the theory to some authors even though they would be able to pay his marginal costs, because creating artificial scarcity might increase his profits.
But, once again, it is hard to see how these monopolization costs alone could justify the categorical refusal to protect such theories. The proper response to these costs is a limitation on the duration of copyrights, not a categorical refusal to copyright at all. To the extent that copyrights in theories generate greater monopolization costs than copyrights in expression, the best response would be shorter terms for the former, which would reduce these costs while maintaining an incentive to produce theories.
The strength of the building-block argument against protecting fine-grained facts was that it was able to show how the benefits of protection could be completely overwhelmed by the transaction costs. No protection was better than even limited protection. But if we can no longer take advantage of the building-block argument, and the problem with protecting novel theories is monopolization costs, a categorical 124. Krujala, supra note 8, at 520; cf White v. Sarnsung Elecs. Am., Inc., 989 F.2d 1512, 1516 (9th Cir. 1993); Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir. 1930).
125. To the extent that increased transaction costs should be taken into account, it would be through the doctrine offair use. Cf Abramson, supra note 3, at 145 (arguing that facts should be protected with liberal allowance for borrowing as fair use).
126. Cf Lunney, supra note 3, at 517-25. denial of protection no longer looks reasonable. If giving Einstein a copyright in the theory of relativity is like creating a monopoly, surely the solution is to limit the monopoly, not to reject property rights entirely. After all, a monopolist has an incentive to produce his product, albeit inefficiently, whereas the absence of property rights gets rid of the incentive to produce the good entirely. As I will argue below, the real reason that Einstein's theory should be denied protection is that, at the time that he created it, he would have made too little income selling it as a copyrightable work compared to the increase in his reputation that would occur by allowing it to be freely disseminated. Since this is true in general for such theories, there is no reason to protect them. Even if property rights in theories existed, they would not be taken advantage of.
G. Explanatorily Powerful Theories and Fair Use
The Article you are currently reading contains theories. I believe, flattering myself, that some of these theories were independently created by me, are novel (in the sense that they are not likely to have been independently created by others), and are useful to others by virtue of their explanatory power. According to my analysis above, they therefore appear to be good candidates for copyrightability.
Given that they are currently not protected by copyright, one would expect me to try to protect them through other means, for example, by conditioning access to them upon the acceptance of a contractual obligation not to disseminate them further. This would be similar to the way that creators of uncopyrightable ideas for Hollywood movies engage in strategies to create a contractual relationship with those to whom they divulge their ideas. 127 And if I did license someone to disseminate my theories, one would expect me to demand compensation, since their value would be unrecoverable once they were disseminated.
And yet imagine that I had copyrights in these theories allowing me to sell works communicating them without the fear that the purchaser would appropriate the economic value of the theories by passing them on to others in his own works. What good would this property right do me? As it stood, I had a difficult time getting anyone to listen to the theories in this Article even when I did not charge for the privilege. Imagine how difficult it would have been if I had charged all listeners, particularly if I insisted that the theories could not be communicated further without paying me a licensing fee. 128 In short, the market value of my theories is simply too little to make a property right in them sensible. I stand to gain much more from allowing the theories to be disseminated for free and reaping the benefits of increased reputation if they are 103, 112 ( 1999) (suggesting a similar rationale to explain why authors oflaw review articles do not demand payment for publication from law journals). determined to be correct. 129 It is for just this reason that I did not demand compensation from the Indiana Law Journal for the right to publish this Article.
Of course, this might simply be because the theories in this Article are obviously wrong or are of trivial importance. But the same willingness to allow uncompensated dissemination can be found among creators of novel theories that were later determined to be correct and very powerful. It appears that Albert Einstein himself received no compensation for publishing his first article on relativity, "Zur Elektrodynamik bewegter Korper." 130 Rather than jealously guarding access to his theory, he was concerned to see that it was disseminated.
One explanation of this willingness to disseminate one's theory for free is that it is a form of advertising. A theory is an experience good: in order for consumers to know enough about it to determine whether they want to pay anything for it, they must have actually consumed it, at least to some extent. 131 This means that the producer of an experience good must freely disseminate the work even when it is protected by a property right. Without disseminating it for free, no one will know enough about its qualities to be willing to buy it. This problem is particularly acute for creators of experience goods who have no reputation among consumers for producing high quality works. 132 But more is going on here than the need to advertise an experience good. Consider another experience good: an engaging work of fiction by an unknown author. The author's lack of reputation means that early purchasers, knowing little about its value, will not be willing to pay much for it. But this low demand is not the result of the work actually having little value, but rather because of the lack of information about its value. After reading it, these early purchasers could admit that they would have been willing to pay much more for it had they known its true virtues. Consumers of a fictional work will not, in general, value it on the basis of whether others value it as well. 133 Dissemination is therefore required for knowledge about value, not for value itself.
The situation is different with a novel theory. Its value to any individual depends INDIANA LAW JOURNAL [Vol. 78:919 upon others accepting it. Precisely because a novel theory is unlikely to be arrived at by others, there is a high probability that it will tum out to be false, in this sense of being rejected by those who have an ability to assess its merits. When determining the value of a theory, each individual will not merely rely upon his own judgment but also see whether others accept the theory as well. Since theories that are undisseminated have not had an opportunity to pass this test, their value cannot be very large. When we treat Einstein's theory of relativity as having great value, we are thinking of the theory after it had been disseminated freely and accepted by the scientific community. But that is not the theory that Einstein would have sold. He would have instead sold rights of access to the undisseminated theory, which no one knew was correct. He could not have earned that much by selling such rights of access, especially when the purchaser was prohibited from communicating the theory publicly to others in her own works. Furthermore, the opportunity costs of asserting a copyright in his theory would be great, since this would foreclose the dissemination that is necessary for the theory to undergo the test of truth. This is not to say that Einstein's fame, especially later in his career, might not mean that some people would have been willing to pay to read his theories even if he did assert a copyright in them. But because dissemination in others' works is necessary for determining the truth even of the theories of famous scientists, if Einstein were to sell his theories in this way, they would have lost their chance of being accepted as true. They would have left the realm of physics and entered the world of entertainment.
One way of putting this argument is that even unauthorized copies of a novel theory increase the market value of the original, provided that the originator of the theory is acknowledged by the copier. Since even unauthorized copies are complements of the original, all copying falls under the doctrine of fair use. Those situations (such as book reviews) where unauthorized copies increase the market value of a work of fiction are relatively rare. But that is because dissemination of fiction is not essential to its value to a consumer. With scientific theories, dissemination is essential to value.
This means that at either end of the spectrum of novelty, representations of the world are not copyrightable. Consider, for example, my determination that at noon on July 27,2002, there were twelve pigeons in Queen's Square, London WClB. Unlike Einstein's theory of relativity, this representation does not have to be disseminated and accepted by the scientific corninunity for it to be relied upon by consumers. Someone who wanted to know how many pigeons there were in Queen's Square on that day would be willing to pay me for this information, without waiting to see whether others agreed with my assessment. This is because most people are reasonably accurate counters of pigeons. This fact is uncopyrightable, not because of the doctrine of fair use, but because of a lack of creativity, in particular the problem of parallel independent creation. Precisely because everyone can count pigeons, requiring borrowers and courts to determine which of the people who might have determined how many pigeons there were in Queen's Square actually generated this piece of information in a particular case would lead to transaction and enforcement costs that would overwhelm the value of the information itself. 134 In contrast, at the time it was created, the theory of relativity was not likely to suffer 134. The excessive fine-grainedness of this fact also means that the building-block argument will apply. See supra Part IV.E. from the problem of parallel independent creation. But for precisely this reason, it needed the test of dissemination and acceptance to be relied upon by consumers. And that means that all copying was fair use.
The notion that material can have value only after it is disseminated may provide a further reason to refuse protection to some fictional ideas. Consider new genres.
Although Dashiell Harnrnett' s short stories in Black Mask in the mid-twenties may be the source of the hard-boiled detective story, the value of that genre (as opposed to the value of the works that Hammett wrote within it) is largely due to the labor of Raymond Chandler, Ross Macdonald, and many other authors who wrote within it. A genre has value in part because it provides an easily recognizable framework for readers, and Harnrnett was not responsible for this ease of recognition. 135 V. FACTUALCOMPn.ATIONS After a long journey, we appear to have returned to the traditional refusal to protect individual facts. So what is the solution to the problem with which we began-the proper protection for factual compilations, in particular those that lack protectable selections and arrangements?
A good example of such a compilation is the one at issue in the Feist 136 itself: the white pages of a telephone book. The defendant, Feist, had borrowed the contents of eleven different directories, one of which was Rural's, to come up with an area-wide directory. 137 Because the "raw data" that Feist took from Rural-that is, the names, phone numbers, and addresses-were facts, Justice O'Connor held that they were not protected. 138 She then argued that Rural's selection and arrangement of these facts were not protected because they failed to satisfy the creativity requirement. The selections of what people to include (those within its calling area) and what information about them to include (name, address, and phone number) lacked that modicum of creativity necessary to make them copyrightable, as did the arrangement of these facts in alphabetical order. 139 In a number of respects, the worry that the absence of property rights in underlying facts will give authors insufficient incentive to create compilations is not really an issue in Feist itself. There are plenty of other reasons to produce the white pages, such as the advertising revenue that can be gained from the yellow pages with which they are generally published. 14° Furthermore, Rural was legally obligated, as part of its monopoly franchise as a provider of telephone service, to publish a phone book. 141 Because white pages are going to be created even without property rights in their INDIANA LAW JOURNAL [Vol. 78:919 content, there is a good reason, on economic grounds, to refuse to protect their content.
But setting this wrinkle aside, factual compilations that lack creativity in their selection and arrangement seem inadequately protected under current copyright law. For example, one means of selecting information is to include all available information in a certain category. Although "all" is an uncreative principle of selection, can't it result in a compilation that is worth protecting? 142 An unorganized set of facts is also likely to be found uncreative. But isn't an unorganized database that allows the reader to select data as she sees fit entitled to as much protection as one that organizes the data itself?
As we have seen, some have recommended protection for factual content in order to give authors of these databases sufficient incentive to undertake the costs of producing them. One might believe that the arguments in this Article have foreclosed this possibility. With individual facts unprotected, it looks as if the argument for the protection of factual content has failed.
Indeed the individual facts in most databases seem uncopyrightable not merely because of the idea/expression distinction and the creativity requirement, but because they are not independently created by their authors. Consider the MDL Drug Data Report, a database of chemical compounds with potential drug applications that has been offered as a prime example of a database that is insufficiently protected under the Feist regime. 143 Rather than being independently created, the facts within this database are drawn from published reports, patent applications, and scientific papers. 144 If anyone should receive a copyright in its contents, it is the authors of these underlying sources.
Because individual facts are not copyrightable and the collective content of databases is created through the selection and arrangement of individual facts, it looks as if a database can be protected only if its selection and arrangement is. The inadequacy of the Feist approach must not be that it refuses to protect factual content, but rather the psychological understanding of creativity of selection and arrangements that O;Connor employs in Feist. What is needed is an economic approach to creativity of selection and arrangement. It is necessary to assess the creativity of selections and arrangements on the basis of whether protection pays, not whether they are creative in some psychological sense. 145 Although a database using "all" as its principle of selection may not be psychologically creative, it can satisfy the economic requirements for creativity.
A. The Fallacies of Composition and Division
But this conclusion is too hasty. Consider the content of fictional works. Just as a novel can be understood as the product of the selection and arrangement of unprotected words, 146 its story can also be broken down into fundamental elements of character, plot, and setting, each of which is unprotected. 147 And yet no one would say that all stories are uncopyrightable.
One way of putting this point is that protectability is not a distributive quality of a work's content. X is a distributive quality of Y if, by virtue of being a quality of Y, it is also a quality of all or some of Y's parts. 148 The fallacies of composition and division occur when one assumes that a nondistrib';ltive quality is distributive. 149 An example of the fallacy of composition is concluding that a house is rectangular from the fact that the bricks out of which it is built are. An example of the fallacy of division is concluding that the bricks out of which a house is built are L-shaped, because the house is. To conclude that the content communicated by a work cannot be protected because the individual components out of which this content is composed are unprotected is to succumb to the fallacy of composition. The advocate of the Feist approach could still argue, however, that the collective content of any work, including a novel, is protected when and only when the method of selection and arrangement of its unprotected elements would have been protected as well. Therefore to say that one should look to collective facts is simply another way of describing something like the Feist approach, under which a compilation is protected only if its method of selection and arrangement is protected. Admittedly, no one assesses the copyrightability of novels by looking to the processes by which they were generated from unprotected elements. But this is simply because the complexity of the processes makes such assessment impractical. With compilations, it is a different story.
B. Some Puzzles About Key Publications
The Feist method and a "collective fact" method are not equivalent, however, for a number of puzzles arise under the former that do not under the latter. Consider the case of Key Publications, Inc. v. Chinatown Today Publishing Enterprises, Inc. 150 The plaintiff, Key Publications, created yellow pages directories that were of particular interest to Chinese-American communities, containing unusual categories such as "Bean Curd and Bean Sprout Shops." 151 The Second Circuit held that these categories were sufficiently creative for Key's arrangement to be protected. 152 But each of Key's categorization of a business is equivalent to a fact about that business. There appears to be no difference between putting a business under the category "Bean Curd and Bean Sprout Shop" and communicating the fact that the business is a bean curd or bean sprout shop. And understood as a fact, the categorization is unprotected. Furthermore, even if a categorization is not understood as a fact, it could be understood as an "idea, procedure, process, system, method of operation, concept, [or] principle," which is also unprotected "regardless of the form in which it is described, explained, illustrated, or embodied in such work." 153 Finally, there is the problem of the categorization failing the independent creation requirement. 154 It is unlikely, after all, that these categories were Key's own creation. 155 The point is that just as any story dissolves upon analysis into elements that are not protected, any method of selecting and arranging facts also dissolves into unprotected submethods. It seems the advocate of the Feist approach must argue that Key's arrangement is protected, not because the categories are protected, but because the way that Key put these categories together is protected. But this means that rather than looking to Key's method of selecting and arranging facts, one must instead look to its method of selecting and arranging methods of selecting and arranging facts. And one is very likely to encounter the same problems with these higher-order methods as well. For example, if Key were to argue that it selected categories on the basis of whether they were of interest to the Chinese-American community, 156 one could respond that this method is also a fact or an idea or not independently created. 154. Analogously, Justice O'Connor could have argued in Feist not that Rural's method of selection and arrangement was uncreative, but that it copied this method from other phone books or from common practice. Curiously, she instead allowed that Rural's alphabetical arrangement satisfied the independent creation requirement, since Rural alphabetized the names itself. Feist Publ'ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 363-64 (1991). Although she insisted that the author of a compilation make "the selection or arrangement independently (i.e., without copying that selection or arrangement from another work)," id. at 358, she apparently did not mean by this that the author is forbidden from borrowing another's method of selection or arrangement.
155. An alternative strategy for the advocate of the Feist approach is to argue not that Key's method of selection and arrangement is protected, but only that the way it expressed this method in a specific compilation is protected. But if Key admitted that its method of selection and arrangement was unprotected, this expression would be vulnerable to the merger doctrine, for there are not many ways that this unprotected method can be communicated. For example, in Bel/South Advertising & Publishing Corp. v. Donne/ley Information Publishing, Inc., 999 F.2d 1436, 1444 (11th Cir. 1993) (en bane), the merger doctrine was applied to deny protection to a particular categorization of businesses in Bell South's yellow pages directory. The defendant had extracted this categorization to create "sales lead sheets," which were used by sales representatives to contact business and solicit ads for the defendant's territory./d. at 1439. The method of categorization was held to be unprotected, because it was merely an "idea," in part because of the factual elements involved. Furthermore, the expression of the arrangement was held to have "merge[ d) with the idea of listing such entities ... in a business directory." /d. at 1439. There were simply too few ways to express the unprotected idea.
156. As was argued in Key Publications, 945 F.2d at 514. compilation is created are not protected, she turns to the methods by which the facts are selected and arranged. But these methods are composed of elements that are no more protectable than the facts they work upon. As a result, the Feist method is likely to conclude, falsely, that the compilation as a whole does not deserve protection. It is the fallacy of division, not merely the psychological understanding of creativity, that is the problem with Feist.
Of course the advocate of the Feist approach could argue that it is the selection and arrangement as a whole that should be examined for protectability-without breaking the selection and arrangement down into its unprotected submethods. But if one retreats from the fallacy of division this far, why not go all the way? Why not simply concentrate on the content communicated by the compilation, the way one looks at the story communicated by a novel? 157
C. The "Collective Fact" Approach
Avoiding the fallacy of division gives us a reason to abandon the Feist approach and assess the copyrightability of factual compilations on the basis of whether the collective fact communicated by the compilation satisfies the traditional requirements for copyrightability. My goal in this Article has been to show how such an approach is acceptable, not spell out in detail how this approach should proceed. Nevertheless, it is useful to sketch briefly what a "collective fact" approach would look like.
The first question would be whether the collective fact communicated by the compilation satisfies the standard of independent creation. Borrowing a collective fact is; of course, not the same as borrowing the individual facts out of which the collective fact is constituted, just as borrowing a plot is not the same as borrowing the elements out of which the plot was constructed. We must not fall prey to the fallacy of division: the collective fact can be authored by someone who did not author any of its constituents. Of course, this means that it will be difficult to determine the point at which a collective fact has indeed been borrowed. But this is no reason to think that we are not on the right track, since there is an analogous difficulty in determining when plots have been borrowed. No one said copyright law was easy.
But even though it is unnecessary to create the individual facts in one's compilation to create its collective fact, a collective fact is more likely to be considered independently created if its constituent facts were created by the author, either out of whole cloth or by rechecking borrowed facts. Unsurprisingly, these have always been considered important elements in determining whether compilations are copyrightable even under the Feist approach. 158 Second, the collective fact must also be sufficiently course-grained to withstand the building-block argument. Individual facts within a compilation are unlikely to be protected, even if they were independently created, because fine-grained property rights will generate transaction costs for borrowers that would swamp the value of the protected material. But the same phenomenon that causes fine-grained facts to be 157. The 1976 copyright statute invites such an approach as well, for it speaks of a compilation as "a work formed by the collection and assembling of preexisting materials or of data that are selected, coordinated, or arranged in such a way that the resulting work as a whole constitutes an original work of authorship." 17 U.S.C § 101 (2000) (emphasis added).
158. See, e.g., Feist, 499 U.S. at 350. refused protection will allow coarse-grained or collective facts to be protected. The more facts that are conjoined the less likely it is the collective fact will be borrowed and the more valuable it will be to its borrowers. 159 This makes it less likely that the transaction costs of borrowing will overwhelm the benefits of protection. Finally, the collective fact must be creative; in particular, not susceptible to parallel independent creation. Once again, collective facts can satisfy this requirement. The more individual facts are collected together, the less likely it is that the totality of information that the compilation communicates is going to be arrived at by another author except by copying.
Without recognizing it, some courts have already been using the collective-fact approach. Consider the case of CCC Information Services, Inc. v. Maclean Hunter Market Reports, Inc. 160 Maclean published the Red Book, a compendium of predictions of the values of average versions of used cars in various regions of the country, with a mechanism for raising or lowering the valuations on the basis of mileage and added features. 161 CCC had loaded substantial portions of Maclean's valuations into a computer database, which it offered to its customers in various forrns. 162 The district court found that the valuations were unprotectable facts and that there was insufficient creativity in the selection, coordination, and arrangement of data in the compilation for copyright to attach to the work. 163 The Second Circuit reversed. Judge Leva! argued not only that the selection and arrangement of information in the compilation was sufficiently original to satisfy Feist, 164 but also that the predictions themselves "were based not only on a multitude of data sources, but also on professional judgment and expertise," 165 and thus "[were] original creations ofMaclean." 166 In one respect, the district court was clearly right: Maclean's valuations were facts. They were representations of the world that were to be taken as correct, not fiction that could be appreciated independently of its truth. Admittedly, the features of the world that they represented were difficult to capture exactly. However this did not make them less factual. It only meant that arriving at them required a good deal of professional judgment and expertise. Plenty of other judgments-for example, novel historical or scientific theories-have been denied protection as facts even though they were the product of similar judgment and expertise. 167 Indeed, it is doubtful that Judge Leval would have considered an individual valuation by Maclean to be copyrightable. Judge Leval, in effect, chose to protect the collective fact communicated by Maclean's Red Book.
An even clearer example of the protection of a collective fact is Marshall & Swift v. BS &A Software. 168 In that case, a federal district court in Michigan determined that a compilation of estimations of the construction costs of various types of residential, agricultural, commercial, and industrial buildings, used by tax assessors for valuing real property, was protectable. Because the format for the compilation was dictated by the Michigan State Tax Commission, which had commissioned the compilation, Marshall & Swift did not claim that the selection and arrangement of the valuations were copyrightable. 169 Rather the valuations themselves were claimed to be the result of a "creative process," because of"the complexity and scope of [Marshall & Swift's] efforts to produce the values which go into its costs schedules." 170 The court claimed that the estimations were not "facts such as the actual price at which property has sold or the amount of pressure to inflict on a rubber belt before it will break." 171 Unlike the contents of the white pages in Feist, which "could be discovered and reported by anyone," Marshall and Swift's estimations "[were] not discoverable but [were] unique to it." 172 It thereby limited the scope of unprotected "facts" to those representations that have a certain likelihood of parallel independent creation. 173 But, once again, there is nothing about judgment and expertise that makes a representation of the world less factual. Furthermore, a single estimate would not have been protected, no matter how much judgment and expertise went into its creation. What the court really did was protect the collective fact communicated by the compilation. CONCLUSION In short, the protection of the factual content of a compilation is not a departure from the fundamental principles of copyright law. It is the Feist approach that is the departure, because it looks to selections and arrangements rather than the collective content communicated by a work.
Of course, protection for the factual content of compilations does not mean protecting the individual facts out of which it is constituted. But this is no different from the way that fictional content is protected under copyright law~ollective content is protected, provided that is satisfies the originality requirement and the idea/expression distinction, but the individual constituents of that content are not.
And just as some content communicated by plays or novels is refused protection even though it is collective, it remains possible that some collective facts will be refused protection as well. Indeed, it is possible that the content of the white pages of a phone book-the compilation at issue in Feist-is an example of an unprotected collective fact. As in any other area of copyright law, one cannot simply reward anyone who put effort into creating a collective fact with a property right. The right must generate more benefits than costs.
Where the EU' s Database Directive and its American analogues err, therefore, is in failing to consider adequately the costs of copyrights in factual content. Under the Directive, a property right in the contents of a database is provided if there has been "a substantial investment in either the obtaining, verification or presentation of the contents." 174 This ignores the costs of this property right; costs that are captured in limitations on copyright such as the creativity requirement and the idea/expression distinction. 175 There are good reasons for rejecting the specifics of the Directive in favor of protection for facts that is integrated into traditional copyright law. But there are not good reasons for a wholesale rejection of copyrights in facts.
174. Council Directive, supra note 4, at 20, 27.
175. Cf Ginsburg, Copyright, Common Law, supra note 153; Reichman & Samuelson, supra note 2, at 55-56 (arguing that the Directive grants too strong a monopoly power and will lead to inefficiency). The Directive's fair-use provision is also too narrow. Council Directive, supra note 4, at 20, 28.
